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THE PROSECUTION OF CATILINE'S ASSOCIATES 1 



By Richard Wellington Husband 
Dartmouth College 



The story of the arrest and prosecution of the five associates of 
Catiline is too well known to justify a long rehearsal. All the 
incidents of the whole episode have often been written graphically 
from the combined accounts of Cicero, Sallust, Plutarch, Appian, 
Velleius Paterculus, and Dion Cassius. I shall call attention, 
therefore, to those features only which are likely to fall into the 
background in a historical review, but are of utmost importance 
for our present purpose. Cicero had long tried to secure con- 
clusive evidence that Lentulus, Cethegus, Gabinius, Statilius, 
Volturcius, and others were involved in the plot of Catiline and 
Manlius. Some evidence had been in his hands for several weeks, 
but although he claims it was adequate, it was clearly not sufficient 
to convince a court of law, or the senate, or the people. Finally 
the tampering with some representatives of the Allobroges, who 
happened to be in Rome at the time, gave him his opportunity. 
He instructed the Allobroges to obtain letters from the chief 
conspirators in Rome directed to Catiline, with the understanding 
that the letters were to be handed over to Cicero. Early on the 
morning of December 3, in fact shortly after midnight, the Allob- 
roges started from Rome attended by Volturcius to meet Catiline 
at Fiesole. At the Mulvian Bridge, three miles out of Rome, they 
were attacked by two praetors, Flaccus and Pomptinus, and a 

1 A paper read at the meeting of the New Hampshire Classical Association on 
February 15, 1013. The brief but valuable paper by Professor Botsford in Classical 
Weekly, March 1, 1913, is in substantial agreement on most important points. He 
reiterates his view that the Porcian law prohibited the infliction of the death penalty 
upon citizens, with which I cannot agree. Nor do I think that he has proved his 
point against Abbott, that the senate had constitutional warrant for sitting as a court. 
The senate had unwarrantedly assumed that men who engaged in acts of treason 
thereby immediately lost their citizenship, and that, consequently, the senate had 
jurisdiction. This assumption has been proved by Mommsen and others to have 
been disallowed by the people. 

4 
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band of men summoned by Cicero from Reate for this purpose. 
Volturcius and the Allobroges were seized, and the letters captured 
and taken to Cicero at daybreak. Immediately Cicero invited 
the other four conspirators to his house, without assigning a reason 
for his request. Rumor soon spread through the city that some- 
thing unusual had occurred, and many prominent citizens called 
at Cicero's house to learn about this new and startling develop- 
ment in the situation. After consultation with these, Cicero 
decided to call a meeting of the senate without delay, but in the 
meantime sent another praetor, Sulpicius, to search the house of 
Cethegus, where, as was anticipated, many arms were found 
stored. 

The senate assembled early, and Volturcius was promised 
immunity if he would turn state's evidence, which he did. The 
Gauls then told their story, and the other conspirators were sum- 
moned individually before the senate. After being put through 
the third degree they all confessed, and their confession involved 
five others. The four who were present, and one other, Ceparius, 
who had fled but had been captured were handed over to various 
officials or senators for safe-keeping until sentence should be passed 
upon them. The other four seem to have escaped arrest. 

All of this happened on the morning and afternoon of Decem- 
ber 3. The arrest had been made, the trial begun and finished, 
and the guilty men held for sentence. During the next day 
nothing took place that bore directly upon the fate of the prison- 
ers. At the meeting of the senate on the morning of December 5, 
the question of the penalty was debated by Silanus, Caesar, Cicero, 
Cato, and one or two others. The senate then voted that the 
five men in custody should be put to death, and immediately 
Cicero had them strangled in prison. Thus less than 60 hours had 
elapsed between the time of the arrest and that of the execution. 

Such are the main facts in the case, and it is very evident that 
this trial followed the ordinary procedure of a criminal case in the 
courts of Rome in no single point. A quaestio de maiestate had 
been established by the lex Apuleia of 103 B.C. Mommsen 1 
believes that this law involved merely the appointment of a special 

1 Roman History, III, 226; cf. Strafrecht, 198, n. 1. 
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commission to try Caepio for treason, because of his insubordi- 
nation in Gaul, which was the chief reason for the disastrous defeat 
of the Romans by the Cimbri. But the evidence seems sufficient 
to warrant the conclusion that this law established a regular court, 1 
and Heitland shows that in proposing it Saturninus intended to 
prevent violent or persistent opposition to the tribunes in their 
extreme efforts to effect reforms in the constitution. 2 Whether 
this court was established by the lex Apuleia as a quaestio perpetua, 
or by the lex Varia of 90, or even as late as the reforms of Sulla, it 
was for some time prior to the conspiracy of Catiline equipped 
with all the machinery necessary to a full and fair trial. And yet 
Cicero did not choose to avail himself of it. 

Treason in the Roman sense must not invariably be regarded 
so seriously as it is in modern codes of law. Anything that tended 
maiestatem civitatis minuere (or laedere) passed under this title, 
and consequently it included all offenses from open rebellion or 
giving assistance to the enemy down to proposing plans for con- 
stitutional changes which seemed detrimental to the welfare of the 
state. For this offense, as for several others, it would seem that 
in the time of Cicero there were two forms of trial. The first, and 
more common, was in the quaestio perpetua de maiestate, and the 
second was a indicium populi, or trial before the people. It is not 
to be supposed that a prosecutor could choose in which form he 
would conduct the prosecution. Possibly the quaestio perpetua 
was used when a private citizen laid complaint, and the iudicium 
populi was the form adopted when a state magistrate personally 
instituted action. At all events this distinction fits the known 
circumstances of the recorded cases. 3 

Apart from many formal differences in procedure in the two 
kinds of trial, the fundamental difference between the two was 
that in the quaestio perpetua the trial was by a jury, which passed 
finally upon all questions of fact, while the presiding praetor pro- 
nounced sentence, from neither of which the defendant had the 
right of appeal; whereas in the iudicium populi the defendant 

1 Cic. de Oral. 2, 107 and 201; Ihne, Hist., V, 150; Lange, RSm. Alterth., Ill, 
81-82. 

' The Roman Republic, § 815. 

» Greenidge, The Legal Procedure of Cicero's Time, 345. 
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always had the right of appeal to the comitia, or perhaps it is nearer 
correct to say that only the people in assembly could pronounce 
sentence. 

In a indicium populi not only the name but the whole procedure 
assumed that the people as a body had judicial functions. In these 
cases the magistrate summoned the person he suspected to appear 
before him in the open forum on a date fixed. As the meeting was 
public, and all were invited to be present, this procedure was said 
to take place in a contio. At the contio speeches were delivered 
by counsel and evidence offered as in a quaes tio perpetua. In 
order to make a trial legal there must be at least three of these 
contiones, or open sessions of the court, at which speeches could 
be delivered and fresh evidence taken. The whole procedure up 
to this point was termed an anquisitio. During this time the 
defendant was at large, and it was assumed that he would not 
attempt to elude the summons of the magistrate. In fact, there 
was no fully recognized system of making arrests. Such arrests 
as were made seem to have been due to what we would call bench 
warrants, issued by the praetor, and carried into effect by the 
praetor's lictors, subject, however, to the veto power of the trib- 
unes. If arrest had to be made the defendant thereby lost the 
right of appeal to the people, and Cicero committed a serious 
irregularity in placing the men under arrest at the very outset. 
The question might also be raised whether the praetors could 
legitimately make arrests three miles away from the city. At 
the conclusion of the anquisitio the magistrate pronounced sentence, 
not as a settled matter, but only tentatively, for his decision must 
next go to the comitia for ratification or rejection. The meeting 
of the comitia must not be held within the interval of three market 
days after the magistrate had pronounced sentence. 

One other point deserves notice here. If the case had been 
referred to the quaestio perpetua Cicero would have found a jury 
exactly to his liking. The juries were somewhat large at this 
time, often numbering from 50 to 75, and since the passage of the 
lex Aurelia, 70 B.C., were composed of three classes in about equal 
numbers, senators, equites, and tribuni aerarii, a moneyed class. 1 

1 Strachan-Davidson, Problems of the Roman Criminal Law, II, 97. 
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It might be expected that a jury thus constituted would not treat 
leniently those accused of disturbances in the state that would 
interfere seriously with their financial interests. It might be 
added that a simple majority vote of the jury constituted their 
verdict. The chances are that Cicero did not intrust the case to 
the regular quaestio for the reason that the quaestio does not seem 
to have had the power to pronounce the death penalty, and nothing 
less would have satisfied Cicero. It is probable that the extreme 
penalty that could be inflicted by a quaestio was outlawry. Nor 
would he have conducted the case according to the forms of a 
indicium populi, out of fear that so many of the citizens would be 
found to be in sympathy with Catiline that a conviction could not 
be obtained. 

These courses of trial contrast sharply at every point with the 
conduct of the case of the State v. Lentulus and others. When 
the consul acted as presiding judge and public prosecutor at the 
same time, and when the senate acted as jury, and also pronounced 
the sentence, it is not to be expected that ordinary forms would 
prevail. And yet no form of trial would be considered normal or 
just that did not allow all possible rights and privileges to the 
defendant. The first point to be noticed is that the whole trial 
was absurdly short. It was not unusual for a trial to last several 
days, or even weeks, and yet this was completed within twelve 
hours. Second, the accused were not allowed to secure counsel 
or witnesses, nor were they allowed time to prepare their own 
defense. Today when prisoners are put through the third degree, 
the admissions or confessions extorted are made merely the basis 
for an action in the regular sessions of the court. Third, the 
prisoners were pronounced guilty in a body by the senators, who 
were not the peers of the defendants. Ordinary juries were com- 
posed of three classes of citizens, in order to secure the abolition 
of class prejudice from the decisions of the court, but this jury was 
all of one class, and that class most likely to be injured by the 
revolution. Fourth, the jury, in this case the senate, pronounced 
the sentence, which was legally the function of the presiding praetor. 

Considering next the question of the penalty inflicted, it should 
be noted that the Roman courts consistently avoided both impris- 
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onment and the death penalty. They did not even have prisons 
in which to retain prisoners. These penalties were never, indeed, 
formally abolished, although some writers are of the opinion that 
the death penalty was no longer legal since the enactment of the 
lex Portia. 1 Even in cases where the penalty might have been 
declared, it was the habit of the courts and the assemblies to delay 
pronouncing sentence in order that the criminal might have the 
opportunity of going into exile with the loss of citizenship. 2 In the 
case of Catiline's associates it is noteworthy that although a day 
intervened between the trial and the pronouncing of the sentence, 
the prisoners were kept in custody, so that they did not have the 
ordinary right allowed them of anticipating sentence by going 
into exile. 

Thus far we have described the normal course of a criminal trial, 
and have contrasted with it the mode of trial adopted in this 
instance by Cicero. Three questions suggest themselves at once. 
First, why did Cicero conduct the trial in this manner? This, 
I believe, is merely a historical and political question, which we 
shall here omit. Second, were the penalty inflicted, and the mode 
of inflicting it, legal ? Third, was the conduct of the case legal ? 

The second question is complicated and very difficult to answer. 
It has already been said that inflicting the death penalty was 
extremely rare. In the period of the early kingdom and at the 
time of the enactment of the Twelve Tables several offenses were 
punishable by death. Nevertheless the Romans even in the 
remotest past refused to put offenders to death without ample 
deliberation and great caution. In the first year of the republic, 
509 B.C., the lex Valeria enacted that in all cases where the death 
sentence was passed an appeal might be taken to the comitia 
centuriata, and the law was construed to mean that final death 
sentence could be passed only by the comitia. 3 The Twelve Tables 
were equally explicit, and they were followed by other laws having 
the same object, notably the three leges Porciae, enacted probably 

1 E.g., Botsford, The Roman Assemblies, 250 ff. 

2 For the status of an exile see Strachan-Davidson, Problems, etc., II, 39, 68 ft. 

3 Greenidge, The Legal Procedure of Cicero's Time, 307 ff.; Roman Public Life, 
79; Strachan-Davidson, Problems, etc., I, 145. 
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about the years 198 to 195 B.C. It is upon the provisions of the 
leges Porciae that Caesar bases his powerful legal arguments on the 
fate of the Catilinarians, according to the account of the debate 
given by Sallust. No full statement of the terms of these laws 
has come down to us, 1 and much discussion has arisen as to their 
contents and purpose. It has been argued that "a Porcian law 
absolutely forbade the scourging or slaying of a citizen under the 
imperium domi, the article prohibiting the sentence of death being 
afterward reinforced by other enactments." 2 But the better inter- 
pretation of the sources appears to be that of Greenidge, who says 
that the "leges Porciae attached an adequate sanction to laws enjoin- 
ing the provocatio. A comparison of the passages in which this 
aspect of the legislation is described seems to yield the result that 
no Porcian law made the execution of a citizen .... ipso iure 
illegal, but merely submitted the threat of such punishment to 
appeal." 3 Greenidge explains the law still further, as follows: 
"But two passages in the Catiline of Sallust, which reflect the 
law of the Ciceronian period, seem to assert that a lex Porcia made 
exile possible after condemnation and that in this effect it was 
supported by other enactments. Probably, however, this is 
but a careless and indirect reference to a law bearing on the 
provocatio; for an enactment allowing the appeal and, therefore, 
permitting voluntary exile while it is being heard, might easily 
be said to grant exile to the condemned. It might be said to do so 
in a still more literal sense if, with Mommsen, 4 we take the 'con- 
demnation' here to refer to the sentence of the magistrate against 
which the appeal is lodged." This is the last of the laws that have 
to do directly with the subject of appeal, and as Cicero says, it 
differs from the others only in that it includes sanctions, that is to 
say, it prescribes penalties for magistrates who infringe upon its 
terms. 5 It was under the terms of this law that Cicero was later 
exiled, not because he had put citizens to death, but because 

1 See Cic. de Rep. 2, 31, 54; de Legg. 3, 3, 6; Livy 10, 9; Sail. Cat. 51, 21; 51, 40. 

2 Botsford, Assemblies, 250; cf. Strachan-Davidson, Problems, etc., I, 125. 

3 Legal Procedure, 321; Classical Review, XI, 440. 
* Neue Jenaische Lilleraturzeitung, 1844, 258. 

s Cic. de Rep. 2, 31, 54. 
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he had put them to death without legal condemnation. 1 So 
Plutarch says that the accusation against Cicero was that "he 
had violated justice and law in that he had put to death Lentulus 
and Cethegus, av&pas dxpiTow ," 2 

Had the Porcian law prohibited capital punishment, the case 
against Cicero would have been perfectly clear, Plutarch need not 
have added these words, and Clodius need not have concerned 
himself about special legislation to apply to this case. The last 
law enacted that deals with any topic of interest in connection 
with this case is the lex Sempronia, passed by Gaius Gracchus in 
123 B.C. Cicero gives very explicitly the terms of the law, as 
follows: tie de capite civium Romanorum iniussu vestro iudicaretur. 3 
This may be translated, "that no judicial decision be made, affect- 
ing the status of any Roman citizen, except by command of the 
people." In the case of Rabirius it was much to Cicero's interest 
to insist upon a strict interpretation of this law, and he gives it 
with due force and apparent earnestness. 4 The same law is given 
by Plutarch: tow Be (vo'/*oi>) ) e" Tt? apymi a/cpirov eKKeKijpv^oi 
TroXOrqV) na"? avrov BiBovra Kpiaiv t<j> Brm<p.s The translation of 
this depends upon the meaning of the verb eKiceicTjpvxoi, but 
the circumstances of the case and the later references to it seem 
to justify the following translation: "The other law enacted that 
if any magistrate declared a citizen to be an enemy without trial, 
the people should have the right to prosecute him." The reason 
for this proposal, and the interpretation of it, are thus given by 
Greenidge:* "The aim of the lex Sempronia of C. Gracchus (123 B.C.) 
was to prevent the declaration by a magistrate, on the advice 
of the senate, that a Roman had forfeited his civic rights and was, 
therefore, a hostis; and, since a consequence of such a declaration 

1 The special measure proposed on that occasion by Clodius merely reaffirmed 
the lex Portia. 

2 Plut. Cic. 30; Veil. Paterc. 2, 45, 1; Dion Cass. 38, 14 ft. 

3 Pro Rabirio, 4, 12. 

4 This statement will hold, although Cicero descends to trickery throughout the 
speech; see Heitland's edition, Introduction; Oldfather, Trans. Amer. Phil. Assn., 
XXXIX, 64, n. 3 . 

5 C. Gracchus, 4. 6 Legal Procedure, etc., 323. 
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was that a military indicium was set on foot by the magistrate, it 
asserted the principle that no indicium should be established on the 
caput of a Roman citizen except by command of the people." 
Cicero elsewhere gives the wording of the law in a slightly different 
form, ne quis iudicio circumveniretur, but his interpretation of it 1 
is exactly that of Greenidge. When, therefore, Cicero in the 
Fourth Catilinarian argues that since the prisoners are enemies of 
the state the Sempronian law cannot apply to them, he is guilty 
not merely of quibbling, but also of contradicting his own inter- 
pretation of the law. Every man was legally entitled to all the 
privileges of citizenship until he was duly declared a hostis. In 
some manner even the senators who participated in such irregu- 
larity were in danger of prosecution. 2 No doubt Mommsen had 
this in mind when he declared that although "in perduettio the 
perpetrator by the very act passes out of the citizen ranks into the 
category of public enemies," nevertheless the Sempronian law 
"expressly prescribed the necessity for the trial for treason." 3 
Cicero's argument is by no means convincing, but attempts merely 
to blind his hearers for the moment. Strachan-Davidson 4 thinks 
Sallust should have shown the unsoundness of the argument, if it 
was unsound, but that was not necessary, since Cicero's later 
punishment proved to all men that it was unsound. 5 Cicero's next 
statement is almost childish in its absurdity. He says that Gaius 
Gracchus, the proposer of the law, was put to death without the 
order of the people; forgetting or ignoring the fact that Gracchus 
was slain in armed rebellion. 

In the last century of the republic the many political struggles 
that took place were almost invariably caused by efforts on the 
part of the popular party to lessen or overthrow state control by 
the nobilitas. These, represented by the senate, endeavored to 
uphold their supremacy by ostensibly legal methods. They must 

1 Pro Cluenlio, 55, 151; but Strachan-Davidson, Problems, etc., I, 244, thinks 
this is a different law. 

2 Greenidge, Legal Procedure, 324; Cic. pro Sest. 28, 61 ; Dion Cass. 38, 14; Appian 
B.C. 2, 15. 

iStrafrecht, 590. 4 Problems, etc., I, 244. 

s The fact that the banishment of Cicero was effected by a political enemy, and 
for a political purpose, does not invalidate the argument. 
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conduct prosecutions, and inflict penalties upon their political 
opponents, without having their decisions submitted to the people 
by way of appeal. They must break the lex Porcia and not arouse 
too great a storm. The first case of this kind that concerns us is 
the appointment in 132 B.C. by the senate of a special commission, 
under the presidency of the consuls, to prosecute the adherents of 
Tiberius Gracchus. 1 The appointment of such a commission was 
not in itself either illegal or unusual. It is to be remembered that 
there was not yet a standing court to try cases of treason. But 
the popular party felt that it was dangerous to allow the senate to 
acquire such a privilege, for it would undoubtedly be used solely 
for political purposes. This led to the enactment of the lex Sem- 
pronia by Gaius Gracchus, prohibiting the creation of special com- 
missions except by order of the people. 

The senate, however, was not to be thwarted, but only two 
years later, in the disturbances attendant upon the radical meas- 
ures of Gaius Gracchus, they had recourse for the first time to a 
decree that afterward became famous. 2 This was the senatus 
consultum ultimum, used in emergencies, and granting extraordi- 
nary powers to the consuls, or to the consuls and other officers. 3 
The wording of this decree has come down to us in three forms, but 
the discrepancies are probably due only to carelessness in citing. 
Willems thinks that the correct formula is that used by Cicero 
in referring to the events of 121 B.C., censuerunt uli L. Opimius 
consul rem publicam defenderet.* But Plutarch gives an interesting 
variation in the form of this vote: "the senate charged Opimius 
the consul to save the city howsoever he could, and to destroy the 
tyrants." 5 Plutarch's summary of the case is also interesting: 
"Opimius was the first man who in his consulship used the power 

1 Val. Max. iv. 7, 1; Veil. Paterc. 2, 7; Cic. de Amic. 11, 37. 

2 It is sometimes claimed that this is a revival of an ancient right; cf . Livy, 3, 
49; 6, 19. 

3 For a very condensed history of the use of the decree, see Willems, Le sinat de 
la rtpublique romaine, II, 247-57; the literature on the subject of its constitutionality 
is very large. 

4 Cic. Phil. 8, 4, 14; for the other forms see Sail. Cat. 29; Cic. in Cat. 1, 2, 4. 
s C. Gracchus, 14. 
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of a dictator, and put citizens to death without trial." 1 This state- 
ment is interesting in view of the fact that Willems holds that the 
senatus consultum ultimum was but the preliminary to the declara- 
tion of a tumultus, or martial law, 2 and that many scholars think that 
this decree itself involved martial law. Karlowa goes so far as to 
say that it released the magistrates from observance of the laws. 3 
That this was the intention of the senate seems clear, but granting 
such dispensation was clearly illegal except with the concurrence 
of the people. 4 Unfortunately we have only one full account of the 
provisions of the decree in ancient sources. Sallust says: "This 
is the highest power granted by the senate to a magistrate under 
the constitution, to levy an army, to wage war, to coerce by all 
means citizens and allies, and at home and abroad to possess the 
highest military and judicial powers; otherwise the consul has 
no one of these rights except by command of the people." 5 How- 
ever, this passage is regarded by some critics as spurious, for the 
powers here stated as belonging to the consul are so broad that it is 
well known that Sallust did not believe that they could be legally 
granted. It is usually stated that it was under the provisions of 
the senatus consultum ultimum, passed on October 21, 63 B.C., that 
Cicero conducted the whole case subsequently against Catiline's 
associates, but that has been denied by Abbott 6 and Willems. 7 
By good fortune we know the history of this event more thoroughly 
than we do that of any similar occurrence. Willems makes it 
clear that a few days after the passage of the senatus consultum 
ultimum, namely on October 27, the senate, being aroused to the 
danger to the state, declared a tumultus, whereby the city was 
placed under special military protection, uti .... Romae per 
totam urbem vigiliae haberentur* and it was not until at least two 
weeks later that Catiline and Manlius were declared enemies of 

1 C. Gracchus, 18; on the limits of dictatorial power see Girard, Organisation 
judiciaire des Romains, I, 233, nn. 2 and 3; cf. p. 107, n. 2. 

2 Le sinat, etc., II, 253. 3 Romische Rechtsgeschichte, I, 377. 

4 Asconius on Cic. pro Cornel. 57-58; Dion Cass. 36, 39; cf. Madvig, Rom. 
Staatsverf., I, 956. 

5 Sail. Cat. 29. 1 Le sinat, etc., II, 253. 

6 Classical Journal, II, 123-25. * Sail. Cat. 30. 
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the state. 1 It would follow that the actions of Opimius as cited 
above from Plutarch, and the powers ascribed to the consul by 
Sallust, did not arise from the senatus consultum ultimum but from 
the declaration of a tumultus. But the striking and fundamental 
difference between the position of Opimius and that of Cicero is 
that Opimius was granted his extraordinary powers against Gaius 
Gracchus who was in open and armed rebellion against the state, 
while Cicero received his against those who, it was expected, would 
rise against the state. Putting to death without delay those who 
have weapons in their hand is very different from putting men to 
death to prevent them from taking up arms. Indeed the two 
cases were so unlike that Cicero had great difficulty in inducing 
the senate to pass the decree, for many did not believe that the 
situation was serious, and others thought that Cicero was lying. 2 
He repeatedly says that he did not proceed boldly against the 
conspirators because he knew that many would not credit his 
statement of the case. 

It should now be evident that the use by Cicero and others of 
the decree for the inflicting of the death penalty broke both the 
spirit and the letter of existing laws that had never been repealed, 
and were considered to be still in force. This consultum must be 
considered unconstitutional unless it can be shown that the citizen 
body accepted it as a desirable innovation, for a constitutional 
change was valid only if it received the vote or the assent of the 
people. Abbott makes the statement that "the popular party 
never recognized the constitutionality of it," 3 while it is held 
equally strongly by Greenidge that the popular party sometimes 
justified it: "sentiment and custom, on the part of most sections 
of the community, declared at times that the use of this power was 
justified, and its justification is admitted even by anti-senatorials 
such as Sallust and Caesar." 4 Greenidge summarizes the situation 
thus: "The question of its right is legally insoluble and the 
insolubility is based on the fact that there was no permanent 
government in Rome except one that was accepted by custom." 

1 Sail. Cat. 36. * Dion Cass. 37, 31. 

3 Roman Political Institutions, 241. 

4 Greenidge, Legal Procedure, etc., 405; Sail. Cat. 29; Caes. B.C. 1, 5. 
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An examination of the occasions on which the senate resorted to 
this measure shows that it was not generaly accepted, but rather 
that protest was made against it whenever such protest could 
be made effectively. Nor is it correct to say that Sallust and 
Caesar justify its use; they merely record the nature of the situa- 
tion that had led to its adoption by the senate in the past. 

There are twelve recorded instances of its adoption in the 
years 121 to 43 B.C. The first is that of Opimius, who attacked 
and killed Gaius Gracchus and many of his followers, because they 
had seized upon the Aventine in armed rebellion. Opimius was 
prosecuted the next year apud populum, but was acquitted. 1 In 
100 Saturninus, a tribune, Glaucia, a praetor, Equitius, a tribune- 
elect, and others engaged in rioting, and at the election killed 
Memmius, a candidate for the consulship. The senate passed the 
decree, and Marius was forced against his will to attack the rioters. 
Many who were with Marius resorted to great violence, and Satur- 
ninus among others was killed. Marius was not prosecuted, prob- 
ably because he refused to act vigorously, but 37 years later one 
of his followers was prosecuted by Caesar and defended by Cicero. 
The case was abandoned. In 88 the senate was induced by Sulla 
to declare Marius and Sulpicius public enemies. In the rioting 
much blood was shed, and in the following year Cinna, consul, and 
Verginius, tribune, began action against Sulla, who saved himself 
by departing to his command against Mithridates. He was 
declared a public enemy. In 83 Sulla returned to Italy with a 
large force, and Carbo had the decree passed and the leading 
friends of Sulla declared enemies. Civil war followed, in which 
Sulla was thoroughly victorious, so that the penalty twice pre- 
scribed against him could not be inflicted. Six years later, in 77, 
the proconsul Lepidus endeavored by revolution to overthrow 
some of Sulla's important acts, and the senate passed its ultimate 
decree and declared a tumultus. Lepidus was defeated in battle 
and fled to Sardinia. The next occasion was in 63, for the sup- 
pression of the conspiracy of Catiline. As a result, Cicero was 
condemned four years later for having put citizens to death without 
trial. In the very next year, 62, the tribune, Metellus, and the 

1 Livy, Epit. 61. 
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praetor, Caesar, were creating much disturbance, addressing the 
people in revolutionary language, and causing bloodshed. The 
senate passed its decree, and suspended these two officers from 
performance of their official duties. Metellus in fear fled abroad 
to Pompey, while Caesar quietly settled down at home and let 
the storm blow over. Soon the senate pardoned Caesar and 
restored him to his position. After an interval of ten years, in 52, 
the murder of Clodius by Milo led to much confusion in the city. 
No consuls had been chosen, owing to the impossibility of holding 
elections, so the senate instructed the interrex, the tribunes, and 
the proconsul Pompey to preserve the state. Nothing was done 
immediately, but Pompey was soon chosen sole consul, and pro- 
posed a new lex de vi. The bill was passed, although many thought 
there was no need of it, since the existing laws were adequate. 
From the point of view of our discussion this law is interesting, 
for it is manifest that Pompey did not believe in the validity of 
the senatus consultum ultimum, or did not consider the power it 
granted the consul adequate for the prosecution of a case of murder 
and violence in the streets. The discussion of the proposed law 
brought out the fact that it was intended particularly to apply to 
the case of Milo. The bill passed, and under it Milo was con- 
demned and banished. Three years later, at the beginning of 49, 
civil war broke out between Caesar and Pompey. The senate 
was aware that the struggle was really for the mastery of the state, 
and took the side of Pompey. They were perfectly ready to break 
their own decrees, and override the intercession of the tribunes in 
order to secure the upper hand of Caesar. Therefore, when they 
voted the consultum ultimum and forced the tribunes to flee to save 
their lives, Caesar disregarded the senate's commands, and declared 
war, standing forth as the champion of constitutionality. It was 
unprecendented that a law-making body, violently breaking the 
law, should ask public officials to guard the state against one who 
insisted vigorously upon adherence to the laws and the constitution. 
In the year 48 Caelius, a tribune and demagogue, proposed 
a cancellation of debts and the remission of rents of dwellings for 
the current year. Considerable excitement was caused and the 
senate passed its decree, and the consul, Servilius, was authorized 
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to prevent Caelius from further participation in state affairs. 
Caelius and his friend Milo fled, and betook themselves to brigand- 
age in southern Italy. In the following year, 47, Dolabella, the 
scapegrace son-in-law of Cicero, as tribune attempted to pass the 
measures unsuccessfully proposed by Caelius in the preceding 
year, but was met by the senate's decree, granting power to Antony, 
master of the horse, and to eight tribunes. They had to resort 
to bloodshed in order to suppress the mob that was clamoring for 
the passing of Dolabella's measures, but apparently the matter 
stopped there, without any injury to Dolabella, or any prosecution 
directed against him. It is interesting to notice that within a few 
months Caesar had a bill passed for the remission of rents on 
smaller residences, without the slightest opposition. 

After the death of Caesar, Antony, under pretense of carrying 
out the desires of Caesar, succeeded in getting much power con- 
centrated in his own hands. He insulted Octavianus and many 
of the prominent men of the city. The senate was aroused 
chiefly by Cicero's vigorous speeches, and while Antony was in the 
north, carrying on war against the liberators, the senate passed its 
final decree, but refused to accede to Cicero's desire to have Antony 
declared a public enemy. After Antony's defeat near Mutina, 
and the subsequent formation of the triumvirate, the senate in its 
alarm passed this decree once more against Octavianus, forbidding 
him to come within 90 miles of the city. Octavianus calmly 
ignored the decree, entered Rome, and soon caused himself to be 
elected consul for the ensuing year. A complacent or cowardly 
senate then repeated its decree, this time against the liberators, 
who were publicly prosecuted and condemned. The senate had 
now descended to the lowest depths, and it is not worth while to 
discuss their acts, to which none paid the slightest attention or 
respect. 

From 121 to 43 the decree was passed 12 times, or counting the 
the 3 of the year 43 as separate instances, 14 times. It was passed 
6 times against armed rebellion; 3 times against reformers who 
resorted to violence; 4 times against those who wished changes, 
but had not yet resorted to violence; and once against simple 
violence. In 4 instances the persons against whom it was directed 
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got the upper hand by means of civil war; in 2 instances, once after 
bloodshed, it was allowed to lapse; in but one instance, that of 
violence, was the victim duly prosecuted in the courts. 

Four times the persons responsible for the death of Roman 
citizens without due trial were prosecuted, twice acquitted, and 
twice condemned. The political situation rendered more than 
this number of prosecutions impossible. Of the two instances of 
prosecution followed by acquittal, one was a case of armed rebel- 
lion, and the other of extreme rioting. Of the two instances of 
prosecution followed by condemnation, one, that of Sulla, was 
ineffective, the other, that of Cicero, resulted in banishment. 
The prosecutions in all four cases were due to the initiative of the 
tribunes or other representatives of the people. 1 This curious 
history must convince one that a decree suspending the regular 
working of the laws and the courts, granting undefined powers to 
officials, or even conferring upon them im-perium within the city, 
was never received as part of the constitution, and cannot be held 
to justify Cicero in his prosecution of Catiline's associates. Under 
the law his punishment, effected by Clodius, was merited. Clodius 
proposed and carried a measure that anyone who had put 
Roman citizens to death without due trial should be outlawed. 
Now Cicero was the only man to whom this measure could possibly 
apply. Of course it was the work of a political enemy, and the 
circumstances were such that we cannot be certain that the votes 
cast represented the opinion of the voter in all cases. But in effect 
it meant only a reaffirmation of the Porcian law, that is to say, it 
meant that the people refused to admit the legality of any trial 
that resulted in putting Roman citizens to death without the 
privilege of appeal to the people. It was a declaration that the 
senate's ultimate decree was unconstitutional, and that deaths 
caused by its enforcement were crimes. 

It has been suggested that when important cases of treason 
arose they were regularly treated by the senatus consultant ulti- 
mum, but that the standing court de maiestate treated only 
minor cases where the dignity of the state was injured. An exami- 
nation of the cases conducted either by the standing court or by 

1 Livy, Epit. 61; Cic. de Orat. 2, 106; pro Rabir. passim; Plut. Sulla 10; Cic. 30. 
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a indicium populi seems to prove first, that the cases were of great 
importance and second, that they were generally initiated by the 
people. The senatorial party adopted the method of the extreme 
decree against their political opponents, while the people had 
recourse either to the standing court or to the indicium populi. 

It is admitted by all critics that the lex Apuleia de maiestate 
of 103, whether or not it was intended to establish a standing court, 
was a move on the part of the tribunes to bring Caepio to trial. 
Caepio was undoubtedly guilty of treason, but the nobilitas would 
not bring to trial one who had attempted to confer benefits on their 
order by his proposal to have jurors chosen from the senators as 
well as from the equites. So he was prosecuted by the two trib- 
unes Saturninus and Norbanus. 

The next case was against Titius in 99. The various reforms 
planned by Saturninus, particularly his agrarian measures, were 
not allowed to lapse with the death of their first sponsor, but the 
agitation was continued with great aggressiveness by Titius. 
Even the people seem to have grown weary of the constant com- 
motion in the state, and were ready to prosecute Titius. This was 
done and, as Cicero says, statuerunt equites Romani Mo iudicio, 
which means that he was tried in a regular court at which equites 
were jurors. 1 He was, therefore, tried in the quaestio perpetua, 
although the statement of Valerius might indicate that the trial 
was a indicium populi. 

With Saturninus in the tribuneship Norbanus had been asso- 
ciated. He had strongly aided Saturninus in his efforts to enact 
agrarian and other measures. We have seen that the senatus 
consultum ultimum was passed against Saturninus on this account, 
and it was natural that Norbanus should also be subject to sus- 
picion. Prosecution was delayed until 95, when the senatorial 
party brought him before the court whose jurors were equites. 
But the jury acquitted him, probably as much because of his 
opposition to Caepio as because he was innocent. 2 This is the 
great instance of the use of the standing court by the senatorial 

1 Cic. pro Rabir. 24; de Oral. 2, 48; Quint. 6, 1, 49; Val. Max. 8, 1, 3. 

2 Cic. in Verr. 2, 1, 15, 37; Pro Plane, n, 28; de Oral. 2, 25, 107, etc.; Mommsen, 
Hist., Ill, 262. 



THE PROSECUTION OF CATILINE'S ASSOCIATES 21 

party, and it is noticeable that this is the particular case which 
Mommsen and others argue was tried by a special commission. 

During the course of the Social War the equites temporarily 
got the upper hand and prevailed upon the tribune Varius to intro- 
duce a bill providing for a special commission to try some of the 
followers of Drusus for treason. 1 The bill was passed and the 
commission did its work thoroughly. In the following year the 
lex Plautia reconstructed the jury for cases of treason, by which 
senators and even plebeians became members. 2 The court thus 
constituted brought Varius himself to trial for treason under his 
own law, and by a temporary union of the senatorial and popular 
parties he was convicted. In 67 a tribune, Cornelius, proposed a 
bill that no dispensation from the laws should be granted by the 
senate except with the concurrence of the people. 3 The law was 
proposed in the concilium plebis, and influential members of the 
senate induced another tribune, Servilius, to veto the measure. 
Cornelius disregarded the veto, but in the rioting that ensued 
Cornelius dismissed the assembly. In the following year Publius 
Cominius brought suit against him for treason, but the trial was 
postponed until the next year. When the case was heard several 
eminent senators testified against Cornelius, but the presiding 
praetor showed partiality toward him and he was ably defended 
by Cicero. Popular sympathy also was so strongly manifested 
that Cornelius was readily acquitted. 

In the year 59 Antonius, the notorious colleague of Cicero in the 
consulship, was brought to trial for treason. His conduct during 
his governorship of Macedonia was scandalous, and his inefficiency 
had led to disastrous defeats by the tribes along the Danube. His 
chief accuser was Caelius, a witty but unscrupulous and dangerous 
demagogue, 4 supported apparently by Caesar. The move was 
therefore a popular one. Cicero reluctantly undertook the defence 
of Antonius, but lost his case. 5 

1 Cic. Brut. 304-5; pro Scaur, fr. 3; pro Cornel, fr. 20; Appian, B.C. 1, 37. 
1 Asc. on Cic. pro Cornel, fr. 53. 

3 Asc. on Cic. pro Cornel. Argumentum. 

4 Boissier, Cicero and His Friends, 160 ff. 

5 Dion Cass. 38, 10. 
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Of the six recorded cases of such trials for treason, all of which 
were probably brought in the standing court, four were at the 
instigation of the popular party, and two were brought by the 
senatorials. In the two cases brought by senatorials against their 
political enemies no excuse could be found for the passage of the 
senatus consultum ultimum, and both cases were lost. 

Two other cases are here of interest, both of which have been 
mentioned in another connection. The prosecution by Caesar in 
63 of Rabirius for having joined in the demonstration that resulted 
in the slaying of Saturninus in 100 was manifestly a popular measure 
intended to test the view of the citizen body on the constitution- 
ality of the senatus consultum ultimum. Therefore the case was 
not assigned to the quaestio perpetua, but was conducted as a 
iudicium populi, in order that the people might have an oppor- 
tunity of expressing their opinion directly. It is a pity that 
Caesar's arguments are not preserved to us, and it is unfortunate 
that the case was abandoned before the time came for voting upon 
the subject. The case against Cicero in 58 was very similar. It, 
too, came directly before the people, but in the form of a bill 
rather than a iudicium. Clodius first proposed legem in tribunatu 
tulit, cui civem Romanum indemnatum interemisset, ei aqua et igni 
inter dicer etur. 1 This, a reaffirmation of the lex Porcia and the 
lex Sempronia, did not specifically name Cicero, but it is well 
known that it was intended to apply directly to Cicero; solus 
petebatur, as Velleius says. After this bill was carried, Clodius 
next proposed a measure: Velitis iubeatis, ut M. Tullio aqua et 
igni interdictum sit ? 2 The use of the perfect subjunctive in the 
bill, rather than the present interdicatur, is important, for it indi- 
cated that the opinion the people had already expressed on the 
subject in its general form was intended to apply automatically 
whenever similar circumstances arose. Cicero, foreseeing what the 
result of a vote would be, took refuge in flight. 

A new and very plausible view has recently been advanced 
by Abbott 3 to the effect that in the Fourth Catilinarian Cicero 

'Veil. Paterc. ii, 45. 

2 Cic. de domo sua, 18, 47. 

3 Classical Journal, II, pp. 123-25. 



THE PROSECUTION OF CATILINE'S ASSOCIATES 23 

does not base his argument upon the powers granted him by the 
senatus consultum ultimum, but quite ignores that decree. Abbott 
maintains that the terms of that decree were ample for Cicero's 
purpose, but that Cicero wished to put his plea on another basis. 
He says: "in the fourth Catilinarian oration the speaker not only 
makes no defense of the senatus consultum ultimum but he does 
not even refer to the fact that this measure had been passed. The 
omission is clearly intentional, for in two passages (§§ 5 and 10) 
Cicero gives a brief summary of the action which the Senate had 
taken with reference to the conspirators. In the second passage 
(§ 10), in view of Cicero's argument in that connection, his 

failure to mention the final decree is especially noticeable 

It seems clear from reading it that he conceives of the Senate as a 
criminal court, sitting under his presidency This con- 
ception of the situation is not only implied by Cicero's frequent 
use in the oration of such words as iudicare (e.g., §§ 10, 18), 
applied to the proposed action of the Senate, but it is explicitly 
stated in orations of a later date, e.g., in Phil. ii. 18, and in Pis. 14." 
He concludes that this argument "was well conceived to accom- 
plish its purpose, but will not bear examination from the consti- 
tutional point of view." Cicero knew well that the senate had not 
the legal right to sit as a criminal court, and his taking refuge in 
this expedient shows that he knew also that the broad powers 
given him by the decree were unconstitutional, or that he was 
afraid to stand alone in its execution. That he was in great fear 
is perfectly manifest. But it is significant that in the earlier 
orations he dwells with great emphasis upon the possession of the 
decree, which would accomplish much for his cause, but when the 
time came for decisive action he would not trust his own future 
security by relying upon it. And we may conclude with him 
that this was an unconstitutional expedient. And probably he 
would also agree that it was used frequently only to further political 
ends, which could be brought about by no more legal means. 



